Prime Minister

POWERS OF ENTRY

As a result of the booklet "An Inspector at the Door" published by the NFSE and
the Adam Smith Institute which revealed 252 'powers of entry' by officials, you
asked for a Minister in each Department to carry out a review of powers in
respect of their own Department and instructed me to co-ordinate the work except
in respect of Customs and Excise and Inland Revenue where the Treasury are

holding their own inquiry.

EXTENT OF POWERS
We decided it was necessary to cover all powers of entry because many small firms

are run from the home, we also "discovered" a good many powers of which we were

not aware. The total is much larger than anticipated at 725. I attach at Annex B
m

a note of the number for each Department and Annex C the full details covering

each power of entry, showing the recommendation of the Minister concerned, a
description of the power, whether surprise is required, what safeguards exist,
the number of times the power has been exercised in the past five Years and the

statutory basis for it.

However, please note that in several cases the same power recurs, for example, the
Scottish Office entry includes 71 powers of UK legislation and the Noxrthern

Ireland Office 29 powers, all of them included in returns by Whitehall Departmentg

for England and Wales., In addition, Northern Ireland has 112 pieces of leaislation

containing powers of entry which are broadly similar to those exercised in Great

Britain.




MINISTERS RECOMMENDED THAT:

29 powers should be totally abolished

34 powers should be limited

11 powers should contain extra safeguards
17 powers should be amalgamated into T,

8 powers are due to lapse, and

18 powers are contained in legislation which is due to be reviewed

and for which it would be premature to recommend changes.

This does not yield a large number of reductions, but this is largely because

inspection is necessary to carry out the function which is enshrined in legislat-

ion which remains extant.

LOCAL AUTHORITY POWERS
Departments have identified 151 local authority powers in England and Wales, 50
—

in Scotland and 20 in Northern Ireland. These are indicated on the list at

Arnmex C. These powers are seen as essential to particular local authority funct-

jons. Because the local authority associations have been under heavy pressure,

they have not so far been asked to contribute to this review. This also covers

powers of entry in private local authority Acts.

The Department of the Environment have suggested that as a next step the local

authority associations could be approached to follow up the suggestions for

change which have emerged. Their views could also be sought on the proposed code

of practice, In addition, DoE would be willing for Departments to consult the
associations as and when specific cases of criticism of local authority powers of

entry arise.




USE OF POWERS

In the vast majority of cases, the statutory powers are not formally invoked but
provide backing for functions which are carried out in the course of routine
visits where access is permitted voluntarily. Without the availability of a

final recourse to a statutory power of entry, the degree of voluntary co-operation

is likely to be considerably reduced!

SAFEGUARDS

A built-in safeguard to most of the powers is that entries may only be made to
specific premises to carry out a specific function. However, we suggest that all
powers to be retained should, wherever appropriate, and where not already contained
in legislation, be circumscribed in accordance with a non-statutory code of
practice to be considered by Law Officers in accordance with the note and arrange-
ments suggested in Annex A. This must take account of the need for surprise in

those cases where this is a necessary element in the detection of an offence,

In many cases there is provision for a statutory period of notice before an entry

can be made, even where this is not the case, inspectors usually (but not always)

make an appointment before a visit.

Some of the powers (but only some) contain provisions that entries may only be
made at reasonable times, that written authority must be produced on request, that
it is an offence to divulge a trade secret and that any avoidable damage should be
made good, with empty premises left as secure against trespassers as when they

were found.




RESENTMENTS IDENTIFIED
In addition to the co—-ordination of this exercise, I have made enquiries from

each of the main organisations affecting small firms as to which powers of

entry causes resentment.

I found that most powers of entry do not give rise to complaint, that business-

men recognise that inspectors have both a right and a duty to do their work., In
particular, organisations representing larger small firms do not seem dissatisfied,

Nevertheless, there are a number of particularly sensitive areas. Most resent-

ment is aroused by Customs and Excise in the administration of VAT and by Inland

—

Revenue in their cross-examination of proprietors of small businesses on their
e ——— ——

business tax returns. This was specifically excluded from our review and ig

being dealt with by a Committee appointed by Treasury Ministers.

The following have also been the subject of criticism and resentment: Fire

H
regulations, Building regulations, Health and Safety, and to a lesser degree,
N————— .

Trading Standards.

A great deal seems to depend upon the attitude of the inspector which varies
substantially: many are regarded as helpful but others simply "get people's
backs up". Other complainis concern lack of appointments being made, timing
often being inconvenient and a failure to carry out the inspection with due
regard to the needs of the business - a retailer required to provide information

in the middle of his Christmas Eve rush!

There is, of course, the conflict between giving greater discretion to inspectors

enabling some flexibility to meet the particular circumstances and the problen




of ensuring uniformity of standard. The difficulty being that if the inspector
changes, the firm may find a successor takes different views with consequent

unforeseen costs.

A number of suggestions have been made [including from interested MPs] that
whilst the amalgamation of inspectorates does not lead to diminution of povers,
the number of inspectors exercising the powers might be reduced so that the

e .

same inspector covers several activities. This is not attractive to Departments

because of the variety of skills and specialised knowledge required in a large

number of cases. It may be worth examining this further.
B R

In addition, I note in connection with compulsory purchase powers that seversal

Departments have d%fferent inspectors involved in entry, inspection and survey,

It is for consideration whether the benefit would warrant a short technical
review of CPO procedures to ascertain whether or not powers of entry can be

avoided without harmful results, by changing the procedures.

The NFSE have suggested that some 59 of their original list of 252 powers of
[— =

entry should be annulled, but many of this list are clearly essential and there

is a lack of understanding on their part as to the legitimate reasons for many

of the powers Ministers intend to retain - if you are agreeable, I intend to

have a meeting with their officers with a2 view to explaining in detail the
reagons for retention. I anticipate that most, but not all, of their suggestiong
for termination would then be withdrawn. My judgement is that they will then
place considerable emphasis on adequate safeguards and will press for a publisheq

code of practice.




CONCLUSIONS

Ministers have scrutinised each power carefully and their main finding in the
review is that although the number of powers of entry sounds alarming, most are
unavoidable, and are circumscribed to fit a particular purpose so that few can

be given up without destroying the effectiveness of the function,

In the meantime, the recommendations arising out of the review are, subject to

availability of staff resources:

that a code of practice should be drawn up to apply to routine

—

visits and wherever surprise is not necessary;

that & further review should be made of the powers associated

with compulsory purchase orders;

that Departments would investigate in more depth any specific
E———1
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powers which the NFSE or other body could show caused hardship -
e — ———e—

if it is thought the resources warrant this; e
——— e e s __-—_':: N

that the Law Officers should be asked to scrutinise all future
e A nﬂ
proposed powers of entry.

In making these recommendations, I think we should consciously recognise that
we are taking on additional tasks and that this will have consequences in terns
of Civil Service manpower. It is, at this stage, not possible to quantify this
with any precision, Whether we believe the additional staff effort is Justifieq
is essentially a political judgement which needs to be teken against the back-
ground of the origin of this whole exercixe: in my view, on balance, what we

are proposing is probably the minimum response we can make in the Circumﬁtanceg




PERSONAL CONCLUSION

In addition, I recommend that further investigation be made in respect of the
powers noted as causing resentment and that I meet with the NFSE and other
organisations who have expressed concern, and report to you on the outcome in

the autumn.

I am sending copies of this report to members of Cabinet, the Minister of

Transport, the Solicitor General and Lord Advocate, and the Secretary of the

Cabinet.

AW

DM

1 August 1980
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ANNEX A

OUTLINE FOR CODE OF PRACTICE

The NFSE recommended that a simple statutory code should be drawn up covering

all powers of entry and applying the same safeguards to each. The Solicitor
General has advised that such legislation would not be practicable in the fore-
seeable future and that consideration should, therefore, be given to drawing up

a non-statutory code of practice to be followed by Inspectors in connection with
the use of their powers of entry in addition to such safeguards as may already

be included in the legislation under which they have those powers. A list of
suggested headings for a code of practice, which would have to be considered in
detail by the Law Officers and the Departments involved before it could be adopted,
is given below. One point for consideration is whether it should apply %o entries

made by officials from international bodies such as Euratom, the International

Atomic Energy Authority and the EEC Commission.




For use when none of the following 5 conditions apply to the entry:
1. Need for surprise to ensure compliance with the law (Exemption from
Headings I - III inclusive only).

Entry is made in an emergency where there is reasonable cause to suspect

danger to life or property.

Entry is made to remove books or documents needed to provide evidence of

the committing of an offence.
Premises are unoccupied.

Entry is made for mining purposes underground.

Adequate notice to be given before entry made unless this is already laid

down in legislation. (A minimum time should be agreed eg. 2L hours).

The notice to include the statutory authority for entry, the reason, the
information sought and the occupier's right, where appropriate, to have

a solicitor present.
All entries to be made at reasonable times.

No information discovered as a result of the entry to be passed on to
other authorities if it was not comnected with the reason for entry
except where it required or permitted to be passed on by legislation, or

with the consent of person by whom it was given.

Any avoidable damage caused by the entry to be made good.




Copies of documents properly in the possession of the owner/occupier

taken away as a result of an entry to be sent to the owner/occupier

or the originals sent back as soon as is reasonably practicable.

Occupiers to be informed of the result of the inspection where appropriate

as soon as possible.

Authorisation for entry to include a statement of the search powers.




NUMBERS OF POWERS POSSESSED BY DEPARTMENTS

Ministry of Agriculture

Ministry of Defence

Department of Education

Department of Employment

Department of Energy

Department of Environment

Department of Health & Social Security

Home Office

Department of Industry

Inland Revenue
Northern Ireland Office
Scottish Office
Department of Trade
Department of Transport

Welsh Office
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POWERS OF ENTRY

I am replving on Michael Heseltine's behalf to your report tg the
Prime Minister, circulated by your Private Secretary on 1 Adgust,

While I agree that it would be useful to have a code of practice,
I am less happy with the suggestion to review separately the
procedures connected with compulsory purchase powers. These are
very well established procedures which range over the fields of
inspection, surveying and valuation for statutory purposes.
Without entering on land a proper inspection in connection with
planning inquiries is not possible, and site visits are a
standard part of these inquiries. If these visits were not to
take place the quality of the Inspector's conclusions could be
called into question and the planning inquiry and compulsory
purchase systems could be brought into disrepute.

It must be the case that if site visits for these purposes are
accepted as an important and desirable part of statutory processes
in cases where the owner-occupier is co-operative, they must be so
regarded in cases where is he unco-operative, and powers of entry
have then to be exercised. I think therefore that it would be
wasteful of resources merely to seek ‘to change procedures

without affecting the real issues. JApart from this, I would
support the other main recommendations arising from the review,

I think that an ambiguity has crept into the paragraph headed
"Local Authority Powers". Because the local authority associations
vere not asked to contribute, the review does not include powers

of entry in private local authority Acts. The final sentence

of the paragraph suggests the opposite, and I would prefer
something like "This means that powers of entry in private local
authority Acts have not been included!,

Copies of this letter go to the Prime Minister's Office and to
other recipients of your report.

MARCUS FOX

David Mitchell Esq MP




10 DOWNING STREET
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From the Private Secretary Er— L g J e 11 August 1980
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The Prime Minister was grateful for Mr. Mitchell's minute
of 1 August reporting on the Review of Powers of Entry.

She has noted the recommendations arising out of the Review,
and she has also noted Mr. Mitchell's personal conclusion that
there should be further investigation of powers noted as causing
resentment, and that he should meet with the NFSE and other
organisations who have expressed concern, with a view to report-
ing to her on the outcome in the autumn.

The Prime Minister had hoped that it would prove possible to
reduce the powers more than envisaged in Mr. Mitchell's note. ;
She is also a little concerned about the recommendations on page
6 of the paper, which could possibly involve a considerable amount
of work for little return. She has also taken note of
Mr. Channon's concern about the staff implications, set out in
Geoffrey Green's letter to me of 8 August.

The Prime Minister would therefore like Mr. Mitchell to go
ahead withthe further investigations and consultations which he
proposes, with a view to a further report to her in the autumn,
which would then allow Ministers collectively to consider the
recommendations which have emerged from this exercise.

I am sending copies of this letter to the Private Secretaries
to members of Cabinet, including the Minister of Transport, and
to Bill Beckett (Law Officers Department), Miss Howat (Lord
Advocate's Department), Geoffrey Green (Civil Service Department)
and David Wright (Cabinet Office).

M. A. PATTISON

A. €. 8: Willis, Esq.,
Department of Industry.




PRIME MINISTER

Here is David Mitchell's correlation of the results of

Ministers' review of Powers of Entry.

—

This work has almost tripled the number of powers identified
- y — e 3
in the pamphlet which led you to institute the survey. A number of

powers will disappear, be limited, or more carefully defined, as a
*#

result of the work - see top of page 2. There is further work for the
_
future in the field of local authority powers. The study also found

that for the most part businessmen recognised that inspectors have ga
job to fulfil, and that their powers of entry did not give rise to
complaint. But there were some areas of dissatisfaction, and these
D T
centred in particular on VAT/Inland Revenue inspection which were
e S L s
excluded from this particuiar Teview because of the parallel work

under Treasury Ministers'supervision.

The recommendations arising from the review are set out on page
6. Mr Mitchell notes that there could be some staffing implications,

but he takes the view that the recommendations are the minimum response

which would be politically acceptable.

He suggests that further investigation should be made of the powers
ngted as causing resentment, and that he should meet with the organisationg

—

( who have been expressing concern, prior to reporting further to you in

the autumn.

Subject to specific comments from Cabinet colleagues,are you
content to instruct Mr Mitchell to go ahead with these further

investigations and consultations, with a view to inviting Ministers to
consider his recommendations perhaps in October?
.--""'"""—__
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Civil Service Department
Whitehall London SW1A 2AZ
Telephone 01-273 3000

Minister of Stare

8 August 1980

M Pattison Esqg

Private Secretary to the
Prime Minister

10 Downing Street

SWl
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POWERS OF Engi//

My Minister has seen the correspondence and the report to
the Prime Minister on Powers of Entry and has expressed
concern at the reference (on page 6 of the report) to a
requirement for extra staff if the recommendations arising
out of the review are accepted.

In normal circumstances we would expect departments to
absorb additional work of this nature by internal adjustment
and without seeking extra resources. It is impossible for

us to gauge what these proposals might mean for the various
departments and other non-governmental bodies who will be
involved. Against the background of the 630,000 target,
however, the Minister of State doubts whether it would be
timely to pursue this further.

I am copying this to Anthony Willis.

Private Secretary




DEPARTMENT OF INDUSTRY
ASHDOWN HOUSE
123 VICTORIA STREET

LONDON SWIE 6RB
TELEPHONE DIRECT LINE 01-212 0002

SWITCHBOARD 01-212 7676
From the

Parliamentary Under Secretary of State

Mike Pattison Esq
10 Downing Street
London SW1 |  August 1980

(oo Mike

)
POWERS OF ENTRY

I enclose Mr Mitchell's report to the Prime Minister and
I apologise for the fact that yesterday's deadline was
missed. o8

pr
”

Annex C attached is not in final form. A number of
corrections are having to be made, and I would hope to be
able to send you the final version next week. The
attachment is substantially correct, however.

\Cm.rsm(
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